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Mediation – secrets of the quiet revolution you need to know
Herts Independent Mediator and panel member at Alban Resolution Centre John Gunner guides us through current shifts in dispute resolution and reveals what you need to know to avoid the pitfalls and get the best from this powerful business tool for your clients and your practice.
What is here and what is on its way

In January, my fellow Mediator at Albans Resolution Centre Richard Nall-Cain asked in this journal whether Mediation will now take off.  A good question at the time since, following the Woolf Reforms in 1999 the expected overnight sea-change making litigation the last resort had still not materialised.  Today is a very different climate and a lot of slow development has culminated in a recent keynote speech by the Justice Minister to the Civil Mediation Council’s conference boldly entitled “Mediation: Seizing the Moment”.
In the two years to 2009 commercial mediations jumped from 3,600 per year to 6,000, whilst arbitrations rose from 2,600 to 4,400 (CEDR Audit).  The value of disputes Mediated in 2010 was £1.4bn.
In 2011, first came a Prime Ministerial announcement in January that Mediation is to be encouraged before recourse to Employment Tribunals.  Next came the Ministry of Justice consultation “Solving disputes in the County Courts: creating a simpler, quicker and more proportionate system”.  Key proposals include groundbreaking mandatory Mediation for Small Claims (now proposed to include anything up to £15k and possibly more) and Mediation Assessments for all others.  Then came a Family pre-action protocol in April requiring parties to attend Mediation Assessments.  This followed National Audit Office research showing savings of 75% in both the cost and time of going to Court.   

June developments came thick and fast – the MoJ consultation responses closed and Justice Minister Jonathon Djanogly and Attorney General Dominic Grieve QC MP announced a Dispute Resolution Commitment (DRC).  The DRC is the Government and its agencies leading by example with “the increased use of flexible, creative and constructive approaches to avoid, manage and resolve disputes”.  Lawyers with public sector clients take note – and a local government version is in the pipeline.
What you need to know
Firstly, it is vital to know what Mediation is and how it should be part of your business and your clients’ businesses: from terms of business; contracts of employment and HR procedures though to their dispute resolution strategy and your professional role in every case.  It will save your clients a fortune, business relationships and possibly their business itself.  They will thank you for it and appreciate the changing and emerging skills and knowledge you now need to bring to bear.

Any in-house or external lawyers now need to be fully knowledgeable about the complete modern range of dispute resolution processes and options they are now required to advise on.  This is, of course, a professional requirement, but is not necessarily easy for the significant number of lawyers who have yet to have direct experience of these themselves.  Work with your local Mediators.
Ensure that your knowledge of all the DR processes is up to date and find out what local resources are available to recommend to your clients.  Put them in your clients’ business strategies, procedures and documentation.  Talk to local Mediators yourself – they are by their nature open and collaborative and you will find them willing to work with you whilst retaining their independence.  They may well be happy to help advise clients together with you (there is no conflict as they cannot have a client base) or help with training.

Dispel myths.  Make sure your clients know that Mediation is not Arbitration – the highly complex form of private ‘litigation’ where a decision is imposed.  One of the biggest misconceptions about Mediation is that it is not binding.  It is.  The process itself is always voluntary – you can’t force someone to Mediate (through the Courts are increasingly penalizing anyone who fails to attempt it) but any agreement it produces is put in writing and binding in contract.  If proceedings have already been issued (you can still Mediate) then the Settlement Agreement forms the basis of a Consent Order.  This needs your drafting skills.
Mediation is not a soft option but is highly effective.  In over 80% of disputes mediated parties find a way to resolve their problems and get on with their business – often continuing together as colleagues, employer and employee or supplier and customer.  The parties themselves build and agree settlement with the Mediator as Chair, sounding-board, messenger and facilitator.  Agreements can cover a raft of things, including the terms of a continuing relationship which is simply not available in Court, and which usually destroys it.  As a lawyer, this is your chance to develop collaborative negotiation (not positional bargaining) and be creative.
What is striking is how often someone will have read detailed documents for weeks, months or even years, only to say after a 5 minute explanation by the other party, “if we had known that at the outset we could have saved the stress, cost and delay of all this”.  And, even when formal processes have been followed, one of the parties might still be heard to comment,” They have just mentioned a Statement but I have never seen it or heard of the Witness.”  Mediation provides the opportunity for all this to come out and get put back on track towards settlement.

Disputes are seldom about just a legal point.  Even if they are they are usually capable of being settled in a pragmatic and businesslike way.  This is why even litigation lawyers can go for years without having a case that actually ends up in front of a Judge.
So what’s in it for lawyers
Firstly, it is in your client’s interests to guide them through the most appropriate and proportionate process.  This will help with client retention of your hard-won work.  Secondly, it is not an alternative to you, the dispute resolution professional.
Full dispute resolution knowledge, skill and resources are an important and attractive service. Whilst many lawyers have even trained as Mediators over the years, actual Mediation has been slow to develop until now and so there has been little opportunity for lawyers to develop their skills in advising; arranging; preparing and representing clients through different processes.  The rewards for lawyers who fully embrace the opportunities are considerable. 
Don’t forget that speed of settlement is not only good for your client but also for your business model.  Costs can often be agreed then and there, with no continued arguing and delay leading to Assessment perhaps months or years later.

Other Tools in the Box
Many firms have a “Dispute Resolution” Department, rather than just a litigation one, and now it is even more important to make sure that it can do precisely that – offer the full range of processes most appropriate to the matter in hand.  ‘Alternative’ Dispute Resolution (“ADR”) used to be seen as an alternative to lawyers but is now just among a range of processes available to use in resolving disputes.

The full range of options run from facilitative forms: third party-assisted negotiation; conciliation or Mediation (whether face to face or by telephone) through to determinative forms: early neutral evaluation; neutral expert determination or arbitration (though this last being almost indistinguishable from litigation in complexity, formality, time and cost).  Work with your local ADR professionals to advise on these.
How to get a Mediator

Firstly, get one early before the costs mount and the parties get driven further apart.  In disputes, time is often not a good healer.  The Mediation will still be as effective, but the risks to your client will be greater.
Avoid a ‘Mediation about the Mediation’.  If possible, leave an independent Mediation provider to appoint a suitable Mediator, not supply lists which can inevitably get picked and argued over simply through a lack of trust and suspicion. 

You don’t need a lawyer Mediator or specialist in the subject matter, even if it might appear to be a ‘legal’ dispute or claim.  Because they are trained to help parties explore and resolve issues and focus on building mutually-agreed settlements – not decisions or opinions – you do not need to find one who is an expert in the subject matter.

The Civil Mediation Council (CMC) has information on accredited service providers.  This will ensure that they are properly trained, governed, insured and professionally up to date.  But one of the best resources for the dispute resolution lawyer is personal knowledge and contact with local Mediators you know you can work with.
The important thing is their training and experience: a good Mediator should be able to mediate most disputes, though they may sometimes offer to co-mediate with a colleague who is also an independent expert in some highly-complex cases.  

What Mediation Costs
Firstly, costs are always shared equally to preserve the Mediator’s impartiality.  At a fraction of the time, complexity and management resources of formal processes, it is always proportionate.

The Court Service itself has successfully operated a Small Claims Mediation Service for some time at no extra charge, though there is the problem of recovery of costs (currently under £5,000).  Private Mediators can be found to mediate these for as little as £50 + VAT per party per hour, and some are willing to do this by telephone so that there is no need to travel and parties can be anywhere nationally or internationally.  A full day’s Mediation will typically cost around £500-£600 per party and is related to the amount in dispute and any complicating factors
John Gunner is one of the most experienced Certified and Accredited Mediators having conducted hundreds of Mediations privately and at Courts, twice winning an award for Telephone Mediation and mediating on TV.  He holds a Masters in Degree in Legal Practice specialising in Dispute Resolution and is triple qualified in Civil, Workplace and Community Mediation.  He is a Panel Mediator at the Alban Resolution Centre and Director of Independent Mediators, Conciliators, Consultants, Trainers and Dispute Resolution Experts InterMediation.  John.gunner@intermediation.com and web at www.intermediation.com
